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STATEMENT OF QUESTIONS PRESENTED 

1. In an Action for limited divorce, brought by the Wife, 
plaintiff, on the ground of Cruelty and wherein the Court 
on final trial, finds as a fact that said wife, plaintiff, has not 
sustained the burden of proof and dismisses her complaint 
and denies her a divorce, can the Court grant to such de¬ 
feated wife, PERMANENT ALIMONY. 

2. Is not an order granting Permanent Alimony under 
such circumstances, void and beyond the authority of the 
Court. 

3. If such an order was void, should not the appellant’s 
motion to discontinue such illegal ORDER OF PERMA¬ 
NENT ALIMONY have been granted. 
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In The 


UNITED STATES COURT OF APPEALS 

For The District of Columbia Circuit 


No. 11,969 


Edward R. Brooker, Appellant, 


v. 

Susie Brooker, Appellee. 


Appeal from an Order of the United States District Court 
for the District of Columbia. 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a Final Order of the United States 
District Court for the District of Columbia entered on Au¬ 
gust 7th, 1953, denying Appellant’s Motion to discontinue 
an ORDER allowing Appellee PERMANENT ALIMONY. 

The jurisdiction of this Court is invoked under the pro¬ 
visions of Title 16, Section 416 and Title 17, Section 101 of 
the District of Columbia Code, 1940 Edition, the one giving 
the Court below authority to hear all applications for di¬ 
vorce and the other giving this Court the right to hear an 
appeal of any party aggrieved by any final order, Judg¬ 
ment or Decree of the United States District Court for the 
District of Columbia. 

Appellee filed in the United States District Court for the 
District of Columbia a Complaint, requesting a limited Di¬ 
vorce on the Ground of Cruelty to which Appellant filed an 
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Answer of Denial. On the trial of the case the Court dis¬ 
missed Appellee’s Complaint, denied her a divorce and in 
the same Order granted PERMANENT ALIMONY. These 
pleadings and the Court’s Order allowing Alimony, find¬ 
ings of Fact and conclusions of law are found in the record 
at pages 5 to 7. 

STATEMENT OF THE CASE 

This case came on for trial in the Court below upon the 
Appellees complaint for limited divorce on the ground of 
cruelty and the defendant’s answer, denying same. There 
were no statements in the findings of fact on the subject of 
maintenance, whereupon at the conclusion of the case, the 
judge in his findings of fact declared the plaintiff, appellee, 
failed to maintain her burden, dismissed her complaint and 
denied her a divorce. The Question is under these facts, 
did the court have authority to grant permanent alimony 
and should not the Court have granted Appellant’s motion 
to discontinue such an order of permanent alimony. 

The complaint, answer and the courts judgment, find¬ 
ing of fact and order granting permanent alimony are found 
at pages 5 to 7 of Record. 

STATUTES INVOLVED 
Title 16—Sec. 411—1940 Ed. D. C. Code Provides 

When a divorce is granted to the wife, the Court shall 
have authority to decree her permanent alimony:— 

Title 16—412—1940 Ed.—D. C. Code provides if the 
divorce is granted on the application of the husband, the 
Court may nevertheless, require him to pay alimony to 
the wife:— 

There are no other provisions of the code on the sub¬ 
ject of Divorce where in a wife is allowed permanent ali¬ 
mony, except the Maintenance statute which had no appli¬ 
cation here. 
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STATEMENT OF POINTS 

1. The Judge below erred when he dismissed plaintiff 
wife’s complaint, denied her a divorce and in the same order 
granted her Permanent Alimony, expressly stating in said 
order that the wife did not maintain the burden of proof. 

2. The judge below erred in denying Appellant’s motion 
to discontinue said Order of Permanent Alimony. 

SUMMARY OF ARGUMENT 

When a wife’s complaint for divorce is dismissed and a 
divorce is denied and the wife was allowed $250.00 At¬ 
torney’s fee, there was no further relief, that the Court had 
no power to grant, and an allowance of permanent alimony 
under such circumstances was unathorized, and should have 
been discontinued when Appellant filed his motion for that 
purpose, and there were no allegations in the complaint or 
findings of fact in the judgment upon the question of main¬ 
tenance. 

ARGUMENT 

L The District Court Erred When It Denied Plaintiff, 
Wife, the Main or Principal Relief and in the Same 
Order Granted Her Incidental Relief Thereto. 

The complaint, answer, affidavits as to the financial stand¬ 
ings of the parties, the Court’s Judgment, findings of fact, 
Order, denying Plaintiff relief and awarding her perma¬ 
nent alimony, Motion to discontinue said award of alimony 
and the Court’s ORDER, denying said motion are found 
in Appellant’s APPENDIX at pages 6 to 17, same be¬ 
ing the entire record of the pleadings and the dates of 
filing. From these documents, it appears, the Wife, Ap¬ 
pellee, filed suit for limited divorce on the Ground of cruelty; 
the Court heard the evidence, made a finding of fact as to 
the residence and marriage of the parties and that the 
Plaintiff (Appellee) did not sustain the burden of proof, 
dismissed her complaint and denied her a divorce. 


> 
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Appellant respectfully urges that the District Court 
for the District of Columbia can grant PERMANENT 
ALIMONY in three statutory cases only, 1st. when she 
is granted a divorce; 2nd. when a divorce is granted on 
the application of the husband and the 3rd. on wife’s Ap¬ 
plication for Maintenance. It will be noted that from the 
entire record, including Court’s findings of fact and con¬ 
clusions of law, nothing is said on the subject of MAIN¬ 
TENANCE. 

In the case of Payne v. Payne , 54 D. C. Appeals, page 54, 
this Court held that the question of PERMANENT ALI¬ 
MONY could be judicially considered only on the grant¬ 
ing of a divorce or on application of the wife for MAIN¬ 
TENANCE. The statutes involved with their pertinent pro¬ 
visions as well as the cases are set out and indexed. 


In Towson v. Towson, 49th Appeals, D. C., this Court held 
that in a suit by wife for limited divorce, where the Court 
finds that her allegations are not sustained, it is without 
power to award her custody of children and permanent ali¬ 
mony for her and their support * * * . “It would be an 
anomaly in legal proceedings to allow a complainant who 
had failed to establish a claim for the principal relief sought 
to have a decree against the defendant for the mere incidents 
of that relief.” 

27 C.J.S., page 939. A wife entitled to divorce is en¬ 
titled to alimony. Conversely as a broad rule, a wife not 
entitled to divorce is not entitled to alimony; citing Wooten 
v. Wooten, 141 — S.W. 2nd 561. 


27 C.J.S., page 229. As a general rule, a wife whose ap¬ 
plication for divorce is denied, will not be awarded ali¬ 
mony. Alimony is an incident of the main relief sought 



and as a general rule will be allowed ONLY when the 
decree is in her favor. 

In Wooten v. Wooten, 141 S.W. 2nd, 561, the Court held, 
in husband’s divorce suit, chancellor did not err in dis¬ 
missing wife’s claim for alimony where she made no show¬ 
ing entitling her to divorce. 
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In Davis v. Davis, 75 N. Y. 221, the Court held: “In an 
action for limited divorce, brought by the wife against 
the husband, the Court, after it has denied the principal 
relief sought on the ground that the evidence failed to 
show facts to establish any of the causes for which a sepa¬ 
ration can be adjudged, has NO POWER to give judgment 
for custody of the children and making provisions for 
their maintenance out of the property of husband; upon 
failure of plaintiff to make out a case for divorce, defend¬ 
ant is entitled to judgment, dismissing the complaint.” 
Court found Judgment for alimony erroneous and reversed 
without costs to either party. 

n. The Only Findings of Fact Made by the Court Were 
RESIDENCE, MARRIAGE and PLAINTIFFS Fail¬ 
ure to Sustain the BURDEN OF PROOF. Such a 
Finding did not Support the GRANTING OF PERMA¬ 
NENT ALIMONY. 

Appellant respectfully suggests that under the above 
finding of facts, he was entitled to have Appellee’s com¬ 
plaint dismissed as was done in the Davis case above cited 
and that the Court’s finding, awarding alimony, was anom¬ 
alous, as above cited in the Towson case in our own Court of 
Appeals. 

III. There Were no Children, no Findings With Regards 

to Maintenance or Findings of Fact With Respect 
Thereto. 

The sections of the D. C. Code and the cases above cited 
in support of point one, seems conclusive. 

IV. The Court’s Refusal to Grant Motion to Discontinue 
PERMANENT ALIMONY was ERROR, Since Court 
had no Such Authority Under the Code or the Deci¬ 
sions of This Court to Allow Permanent Alimony. 

Since the Court’s original order was void and without au¬ 
thority under the statutes and cases above cited, it had no 
force of estoppel as a legal judgment and can not be urged 
as res ad judicata when attacked by proper motion. 
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CONCLUSION 

Since it appears that the action of the Conrt below grant¬ 
ing Permanent Alimony was contrary to the D. C. Code, the 
decisions of this and other Courts, it is urged that the judg¬ 
ment of the Court below in so far as it attempts to grant 
alimony should be reversed. 

Respectfully submitted, 

John H. Wilson, 

Attorney for Appellant, 

712 Fifth Street, N. W., 
Washington, D. C. 
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Filed Apr. 24,1951. Harry M. Hull, Clerk. 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

SUSIE F. BROOKER, 2024 E Street, Northeast, 

Plaintiff, 


vs. 

EDWARD R. BROOKER, 3120 Park Place, Northwest, 

Defendant. 

Civil Action No. 1678-51 

COMPLAINT FOR LIMITED DIVORCE 

That is, a Legal Separation from Bed and Board Based on 

Cruelty. 

The complaint of Susie F. Brooker respectfully shows to 
this honorable Court as follows: 

1. That this Court has jurisdiction over this complaint 
by reason of Title 16, Section 403 on the D. C. Code, 1940 
Edition, which provides that “A legal separation from bed 
and board may be granted for cruelty.’* 

2. That the plaintiff, Susie F. Brooker, is a citizen of the 
United States, a bona fide resident of the District of Co¬ 
lumbia, and has been such resident for more than five (5) 
years prior to the filing of this suit, which is filed herein in 
her own right and as the wife of the defendant, Edward R. 
Brooker. 

3. That the defendant, Edward R. Brooker, is likewise a 
citizen of the United States, a bona fide resident of the 
District of Columbia, and is sued herein in his own right 
and as the husband of the Plaintiff, Susie F. Brooker, as 
more fully hereinafter will appear. 

4. That the Plaintiff, Susie F. Brooker, under her former 
name, Susie F. Stevenson, and the defendant, Edward R. 
Brooker, were married in Washington, D. C., on the 1st day 
of May, 1949, by the Reverend Stephen Gill Spottswood, a 




2 


duly ordained minister of the A. M. E. Zion correction, a 
pastor of the John Wesley Church. 

2 5. That plaintiff and defendant lived and cohabited 

together at 3120 Park Place, N.W., until on or about 
November 12, 1950, when plaintiff was forced to flee their 
abode because of the defendant’s cruel and inhuman treat¬ 
ment. Defendant was accustomed, without provocation, to 
address her in the rudest and vilest language, offensive and 
insulting in the extreme. He frequently threatened to kill 
her. He cursed and assaulted her several times, pushed her 
down in chairs, using great force and always threatened to 
do her bodily harm. He denied her the support to which 
she was entitled according to her station in life. He per¬ 
sisted in comparing the plaintiff with his former wife, 
charging that the plaintiff was -without many of the de¬ 
sirable qualities which he sought in a wife; among them at¬ 
tractive appearance, money and education. From the date 
of their marriage, May 1,1949 to the 27th day of September 
1950, she was not employed, but was dependent for the 
most part, upon fifteen dollars ($15.00) per week, that the 
defendant allowed her for food and all other expenses. She 
found this sum inadequate to meet her needs and in Septem¬ 
ber 1950, she secured a temporary position in the Census 
Bureau at a salary of $2690 per year. When she obtained 
this employment the defendant demanded that she should 
pay one-half of all the expenses for maintaining the home. 
She refused to comply with this demand, because, although 
she was working she still took care of the house, prepared 
the meals and carried on in the same manner those duties 
that she had performed prior to the time that she began to 
work. However, the defendant continued to heap abuse 
upon her, to call her vile names and made life so unbearable 
that she could not longer tolerate his cruel conduct, and as 
a result she left their abode on November 12, 1950. 

6. On November 30, 1950, she filed her complaint for a 
limited divorce, that is, for a legal separation from bed and 
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board, based on cruelty, and the cause appears upon the 
records of this Court as Civil Action number 5263-50. 
3 The defendant employed counsel and an Answer was 
filed in the cause on his behalf. Following this he 
importuned the plaintiff to return to his home, to resume 
their marriage relations, promising to change his manner 
of treatment and to accord to her the affection, protection 
and support which he was in duty bound to give her. After 
a period of pleading on his part, and with repeated assur¬ 
ances that he would in the future conduct himself as a lov¬ 
ing and dutiful husband, she yielded to his importunties 
and returned to his home on or about December 30,1950 for 
the purpose of undertaking to establish anew their domestic 
lives. Almost immediately following her return to his home 
he began and continued the same treatment which he had 
visited upon her before the separation. He indulged in a 
systematic course of abuse, humiliating and embarrassing 
her almost daily. He would fly in a rage upon her request 
for money to provide the necessities of life. She suffered 
from nervousness in the apprehension of his destroying her 
life. As a result of this she left him on February 9, 1951 
and has not returned. 

7. No children were born of this union and no property 
was acquired by plaintiff and defendant after their mar¬ 
riage on May 1,1949. However, each held title to property 
acquired before their union. The plaintiff’s property is 
encumbered with two trusts. The defendant’s property is 
clear of encumbrances. 

8. The defendant is employed by the United States Post 
Office and has a salary of $3,850.00 per year. 

9. There has been no cohabitation between the parties 
since the plaintiff was forced to leave the domicile at 3120 
Park Place, Northwest on February 9, 1951. There is no 
prospect of reconciliation, nor is there any consent, con¬ 
nivance or collusion between the parties hereto with refer¬ 
ence to this action. 
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10. Plaintiff shows the Court that she is temporarily em¬ 
ployed in the United States Census Bureau but does not 
have permanent status. She left defendant due to his cruel 
acts and hence she asks the Court to grant her coun¬ 
sel fees and alimony sufficient for her maintenance and 
support. 

4 WHEREFORE the premises considered, plaintiff 
prays as follows: 

1. That a United States writ of subpoena be directed to 
issue from this honorable Court to the defendant, Edward 
R. Brooker, requiring him to appear and answer the exigen¬ 
cies of this complaint. 

2. That an order may issue forthwith from this Court 
directing the defendant to refrain from striking or in any 
wise assaulting or disturbing the plaintiff under pain of 
punishment by this Court for his disobedience thereof. 

3. That a fair and reasonable amount be directed forth¬ 
with by this Court to be paid to the plaintiff by the defend¬ 
ant for her maintenance and support and that the sum may 
be directed regularly to be paid to her each month. 

4. That upon final hearing of this cause a suitable amount 
permanently may be awarded plaintiff for the proper care 
and support of herself, together with counsel fees and costs 
of this suit. 

5. And that further upon final hearing hereof the plain¬ 
tiff, Susie F. Brooker, may be awarded a limited divorce 
from the defendant, Edward R. Brooker, on the ground of 
cruelty. 

6. And for such other and further relief as the nature of 
the case may require and to the honorable Court may seem 
just and proper. 

Susie F. Brooker. 

William L. Houston of Houston, Houston and 
Waddy, Attorneys for Plaintiff, 615 F Street, 
N.W., Washington, D. C. Telephone: National 
7058. 
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6 Filed May 10,1951. Harry M. Hull, Clerk 

ANSWER TO COMPLAINT FOR LIMITED DIVORCE 

Comes now the defendant, Edward R. Brooker, and for 
answer to the complaint hied herein, states as follows: 

1., 2., 3. 4. 8. and 9. The defendant admits the allegations 
contained in paragraphs one, two, three, four, eight and 
nine. 

5. and 6. Defendant denies that he treated the plaintiff 
in any other manner than as a dutiful husband and that any 
allegations with respect to cruelties are machinations of 
the plaintiff’s mind. Further, that the plaintiff refused to 
carry on marital relations with the defendant, always claim¬ 
ing to be too tired, too late at night, too early or too busy 
with her work. That the plaintiff was constantly threaten¬ 
ing to kill the defendant in his sleep and to send him to jail. 
Then too, plaintiff constantly threatened to leave the de¬ 
fendant and go back home to her family, while always point¬ 
ing out the shortcomings of the defendant in comparison to 
her deceased husband “steve”. At no time could a conver¬ 
sation be had between the parties hereto when the plaintiff 
did not say “Steve” would not do it that way”. In Septem¬ 
ber 1950. the relationship of the parties became more 
strained and defendant can only attribute this to the fact 
that the plaintiff had secured employment at the Census 
Bureau and that the plaintiff left the household of her own 
accord and not because of any derelictions or shortcomings 
on the part of the defendant herein. 

For further answer to paragraph six, defendant 

7 admits that he was coerced into and did enter into an 
agreement whereby he would pay, and did pay 

$500.00 plus $100.00 a month to the plaintiff, said plaintiff 
was, in return, to come back home and perform her duties 
as a loving and dutiful wife. Out of the $100.00 monthly to 
be paid to the plaintiff she was to the laundry, cleaning 
bills, telephone bill and provide food for the table. That 
although plaintiff returned to the home she failed to take 


c. 




6 


care of the home as was promised or to perform any marital 
duties; that plaintiff accepted the $100.00 household allow¬ 
ance for February 1, 1951 and then, deserted your defend¬ 
ant, herein taking the monthly food and expense money with 
her. Further, defendant avers that it is now apparent that 
plaintiff is a designing woman and only interested in her 
personal financial gain. 

7. Defendant admits the allegation contained in the first 
two lines of paragraph seven of the complaint but wishes to 
state that he has two daughters whom he supports, Portia, 
age 16 now attending Browne Junior High School and 
Zenobia, age 17, now attending Dunbar High School. That 
plaintiff had full knowledge that defendant had these two 
children and that he supported them before their marriage, 
nonetheless, plaintiff seems bent on draining defendant be¬ 
yond reason and to an extent that would deprive his chil¬ 
dren of the mode of life to which they are accustomed, which 
would certainly work a hardship as well as a certain amount 
of embarrassment on school age girls. Defendant states 
that his salary would comfortably support all of his family 
had the plaintiff herein not been avaricious. 

Plaintiff and defendant do hold properties in their names 
and your defendant has often been called upon to pay the 
notes on the plaintiff’s property in which she now lives, and 
rents out a portion of the house which yields her extra in¬ 
come and plaintiff’s notes on the house come to approxi¬ 
mately $50.00 a month. 

10. Defendant neither admits nor denies the allegations 
in the tenth paragraph of the complaint but demands strict 
proof thereof. 

WHEREFORE, the premises considered, defendant 
prays: 

1. That the complaint filed herein be dismissed. 

S 2. That alimony and counsel fees and costs be de¬ 

nied plaintiff pendente lite or permanently. 
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3. For such other and further relief as to the Court may 
seem just and proper in the premises. 

Edward R. Booker. 

9 Filed Feb. 29, 1952. Harry M. Hull, Clerk 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This cause came on to be heard on February 27,1952, on 
plaintiff’s complaint and defendant’s answer, and after 
taking testimony in open Court and hearing argument of 
counsel, the Court makes the following: 

FINDINGS OF FACT 

Plaintiff is a resident of the District of Columbia and 
has been such for more than five years next preceding the 
filing of the complaint herein. 

Plaintiff and defendant were lawfully married in the Dis¬ 
trict of Columbia on May 1, 1949. 

Plaintiff has not sustained the burden of proof. 

CONCLUSIONS OF LAW 

1. Plaintiff is not entitled to a divorce a mensa et thoro 
from the defendant on the ground of cruelty and, hence, the 
divorce is denied. 

2. Plaintiff is entitled to Sixty ($60.00) Dollars monthly 
from the defendant, payable on the first day of each and 
every month for alimony, and this amount hereby is 
awarded her; the first payment to be made March 5, 1952, 

and to continue until further order of this Court. 

10 3. And, there also is awarded the sum of Two 

Hundred and Fifty ($250.00) Dollars to her counsel, 
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William L. Houston, as attorney’s fee in the instant case, 
payable in five equal monthly installments. 

(s) Walter M. Bastian, Judge. 


11 Filed May 13, 1952. Harry M. Hull, Clerk 


MOTION TO DISCONTINUE ALIMONY 

Comes now the defendant, Edward R. Brooker, by and 
through his attorney, Wesley S. Williams, and moves the 
Honorable Court to discontinue the alimony awarded the 
plaintiff, Susie F. Brooker, herein upon the following 
grounds: 

1. Plaintiff is now employed. 

2. Alimony was granted because plaintiff was unem¬ 
ployed at the time of hearing of this case; said alimony is 
in fact maintenance, inasmuch as plaintiff’s suit for limited 
divorce upon the ground of cruelty was dismissed. 

3. Plaintiff is now employed at the Census Bureau in 
Suitland, Maryland and earns $2990.00 per annum. 

4. For such other and further reasons as may be ad¬ 
vanced upon oral hearing of this motion. 

(s) Wesley S. Williams, Attorney for defendant. 

Points and Authorities 

1. The record of this case. 

2. Affidavits of defendant attached hereto. 

To: Susie R. Brooker, 2024 E Street, N. E., Washington, 
D. C. 

The Rules of Court require that if you oppose the grant¬ 
ing of this motion, you shall, within five days of date of 
service of a copy of this motion upon you, or such further 
time as the Court may grant, file in reply with the Clerk 
of the Court a statement of the points and authorities upon 
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which you rely and serve a copy of same upon counsel for 
Defendant. 

Copy of the foregoing motion mailed to William L. Hous¬ 
ton, Attorney for plaintiff, postage prepaid May 10, 1952. 

(s) Wesley S. Williams. 


12 Filed May 13, 1952. Harry M. Hull, Clerk 

• ••••••••• 

AFFIDAVIT IN SUPPORT OF MOTION 

District of Columbia, SS: 

Edward R. Brooker, being duly sworn on oath deposes 
and says that he voluntarily offered to pay his wife an al¬ 
lowance while she was out of work; that as a result of this 
offer the Judge set the monthly allowance at $60.00. That 
the plaintiff returned to work in March 1952 at $2990.00 per 
annum. That the plaintiff has her own home and collects 
an additional amount from roomer therein. That your 
affiant has two daughters in school and pays his first wife 
$60.00 a month maintenance. 

(s) Edward R. Brooker. 


13 Filed May 20, 1953. Harry M. Hull, Clerk 


ANSWER OF PLAINTIFF 

Comes now the plaintiff, Susie F. Brooker, by and through 
her attorney, William L. Houston, in answer to the motion 
by the defendant to discontinue alimony, and submits her 
affidavit attached hereto. Copy of answer and affidavit of 
the plaintiff mailed to Wesley S. Williams, attorney for 
the defendant, postage pre-paid, to his office, 506-5th Street, 
Northwest, this 20th day of May, 1952. 

(s) Susie F. Brooker by William L. Houston. 
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14 Filed May 20,1953. Harry M. Hull, Clerk 

• ••••••••• 

AFFIDAVIT OF SUSIE F. BROOKER, PLAINTIFF 

District of Columbia, ss: 

I, Susie F. Brooker, being first duly sworn on oath deposes 
and say that I am the plaintiff in the above entitled cause, 
that I have seen and read the Motion to Discontinue Ali¬ 
mony and the affidavit in support thereof filed in this cause 
by the defendant, Edward R. Brooker. I, Susie F. Brooker, 
hereby show the Court that I am temporarily employed as 
a per diem employee in the Bureau of the Census at a Tabu¬ 
lating Machine Operator, which appointment terminates 
on May 17, 1952. I further say that beginning May 20, 
1952, I expect to be employed at a reduced salary of $2,- 
750.00 per annum in the Marine Corps, which appoint¬ 
ment I have accepted because the work on which I was 
engaged at the Census Bureau has been completed for the 
per diem employees. 

I further say that the defendant is mistaken in his affi¬ 
davit that I have my own home and collect additional 
amount from roomers therein, the facts are, I have con¬ 
tracted to buy a home, that I am required to make monthly 
payments thereon; that even with the allowance the Court 
has ordered the defendant to pay to me it is well nigh im¬ 
possible for me to keep up with my obligations. The prop¬ 
erty carries approximately $2,500.00 in trusts. The first 
trust is payable to the Perpetual Building Association in 
installments of $22.50 per month, the second trust is payable 
to the Riggs National Bank in installments of $23.68 per 
month. When I lived in the defendant’s home I was able 
to rent my house and I devoted the income therefrom to¬ 
ward paying off the encumbrances but when the defend¬ 
ant forced me from his home, I was compelled to secure 
the possession of my property for my own use and occu- 
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pancy and, therefore, have been deprived of the rental for- 
merely received. 

15 I do not have roomers and therefore receive no 
income from such a source; however, my aged mother 
of 81 years lives with me and because of her infirmities I 
am compelled to have some one look after her during my 
absence at work, I have no income from my mother’s use 
and occupancy of a room in my home, but on the contrary 
her presence entails an additional expense upon me to pro¬ 
vide some one to look after her. 

The position to which I will report on May 20, 1952 is a 
temporary one with no assurance as to its duration, if and 
when it is terminated I will be without employment and with¬ 
out anv income. If the Court should vacate its order direct- 
ing the defendant to pay me $60.00 per month, when I lose 
my position in the Marine Corps I shall be forced to come 
back and ask that the amount from the defendant be re¬ 
stored. It has been impossible for me to keep current with 
my obligations. If I am to be denied the sum ordered to 
be paid to me by the defendant, it means that I shall be with¬ 
out sufficient funds to provide my living expenses. 

I respectfully petition the Court not to cancel or set 
aside the order heretofore entered in this cause, directing 
the defendant to pay me $60.00 per month because with my 
present income I am unable to meet my current obligations. 
The defendant’s home is entirely clear of encumbrances and 
he receives a salary in the city Post Office of about $4,- 
270.00 per year. 

(s) Susie F. Brooker. 


16 Filed June 2. 1952. Harry M. Hull, Clerk 

AFFIDAVIT OF DEFENDANT 

District of Columbia, SS: 

Edward R. Brooker, being first duly sworn on oath de- 
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poses and says that the plaintiff’s aged mother has been 
supported in East Orange, New Jersey by her son, Haywood 
until the spring of 1951 when plaintiff brought her mother 
to Washington to use for her purposes in this suit; that 
said son Haywood still sends money for her support; that 
plaintiff has another brother and two sisters, one of whom 
lives with plaintiff and all of whom aid in the mother’s 
support; that one sister, Elizabeth has seven children who 
contribute to the family and most of whom help to sup¬ 
port this aged mother that plaintiff has suddenly brought 
here to claim as a defendant. That plaintiff will not ac¬ 
cept any job outside of the Government, even though perma¬ 
nent, notwithstanding her inability to pass Government ex¬ 
aminations, which is the reason for only temporary em¬ 
ployment. It is obvious that plaintiff goes to great length 
to seem a pauper when the opposite is the case and de¬ 
fendant is still willing to comfortably support plaintiff, 
should she decide to return to him. 

(s) Edward R. Brooker. 


17 Filed June 4, 1952. Harry M. Hull, Clerk 


AFFIDAVIT OF PLAINTIFF 

District of Columbia, ss: 

Susie F. Brooker, being first duly sworn on oath deposes 
and says that the affidavit of defendant dated May 27,1952 
filed in this cause does not state the facts as they are. Plain¬ 
tiff admits that her mother was supported in East Orange, 
New Jersey by her son, Haywood, until Spring 1951; she 
denies that she brought her mother to Washington to use 
for her purposes in this suit; the fact is that her mother 
came to Washington on a visit, was taken ill and remained. 
The son, Haywood, does not send money for his mother’s 
support; plaintiff does have another brother living in New 
Jersey but who does not contribute anything to his mother’s 
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support. Plaintiff denies that the sister, Elizabeth, living 
with her contributes anything to the mother’s support. The 
sister, Elizabeth, has eight children all of whom are married 
except a son who is a soldier in Korea and who makes an 
allotment to his mother, Elizabeth, of $50.00 per month 
out of which the said sister pays plaintiff $25.00 per month 
for her own support and makes no contribution for plain¬ 
tiff’s mother. Not one of Elizabeth’s children contributes 
anything to the family. 

Plaintiff further says that she admits she has not accepted 
a job outside of government for the reason that she has 
never been offered one, except as employment as a domestic 
for days work only and this employment was merely substi¬ 
tution work in place of the regular employee, absent on ac¬ 
count of illness. Plaintiff admits her inability to pass the 
government examinations and that she has for that reason 
been forced to accept temporary employment in the govern¬ 
ment because it has been the best she could obtain. 
18 Plaintiff denies that she has resorted to any decep¬ 
tion to secure support from the defendant and says 
that his averment of his willingness to support plaintiff if 
she should return to him is not made in good faith but only 
for the purpose of avoiding payment of support ordered by 
this Court. She was forced to separate from him because 
of his cruel and inhuman treatment, he induced her to re¬ 
turn by making fair promises but when she yielded to his 
importunities and returned to his abode he resumed his un¬ 
bearable conduct toward her and she was forced because of 
ill treatment and fear to leave his house and she avers that 
her unwillingness to return to him again is due to the fact 
that she is convinced he merely wants to get her beneath 
his roof in order to abuse and torment her as he did before; 
and the treatment she suffered at his hands was such that 
it jeopardised her health and she has an indescribable 
dread to returning to his prison of punishment. 

(s) Susie F. Brooker. 
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19 Filed June 13,1952. Harry M. Hull, Clerk 


OEDEE 

This cause having come on for hearing this 6th day of 
June, 1952 upon motion of the defendant to discontinue 
alimony to the plaintiff herein, and counsel for plaintiff and 
defendant having been heard in open Court, it is by the 
Court this 13th day of June, 1952, 

ORDERED that the alimony to the plaintiff continue but 
in the reduced amount of Thirty ($30.00) Dollars a month, 
until further order of this Court. 

Walter M. Bastian, Judge. 


20 Filed May 4, 1953. Harry M. Hull, Clerk 

MOTION TO DISCONTINUE OEDEE OF ALIMONY 

Comes now the defendant, Edward R. Brooker, by John 
H. Wilson, his Attorney, and moves the Court to discon¬ 
tinue the Order of Alimony herein for the following reasons 
to wit: 

1. Plaintiff filed a complaint asking for limited divorce 
on the ground of cruelty, and said complaint was by the 
Court dismissed, and in the same Order, of dismissal, the 
Court awarded permanent alimony at sixty dollars ($60.00) 
per month, which said Order was later reduced to thirty 
dollars ($30.00) per month. 

2. On February 29, 1952, the Court signed the following 
Order: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This cause came on to be heard on February 27,1952, on 
plaintiff’s complaint and defendant’s answer, and after 
taking testimony in open Court and hearing argument of 
counsel, the Court makes the following: 
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FINDINGS OF FACT 

Plaintiff is a resident of the District of Colnmbia and 
had been such for more than five years next preceeding the 
filing of the complaint herein. 

Plaintiff and defendant were lawfully married in the Dis¬ 
trict of Columbia on May 1, 1949. 

Plaintiff has not sustained the burden of proof. 

21 CONCLUSIONS OF LAW 

1. Plaintiff is not entitled to a divorce a mensa et thoro 
from the defendant on the ground of cruelty and, hence the 
divorce is denied. 

2. Plaintiff is entitled to sixty dollars ($60.00) monthly 
from the defendant, payable on the first day of each and 
every month for alimony and this amount is hereby awarded 
her; the first payment to be made March 5, 1952, and to 
continue until the further Order of this Court. 

3. And, there is also awarded the sum of two hundred 
fifty ($250) dollars to her counsel, William L. Houston, as 
attorneys fee in the instant case, payable in five equal 
monthly installments. 

(s) Walter M. Bastian, Judge. 

22 POINTS AND AUTHORITIES 

In a suit by the wife for Limited Divorce where the Court 
finds that her allegations are not sustained, it is without 
power to award her custody of children and permanent ali¬ 
mony for her and their support—Towson vs. Towson, 49 
App. D. C. 45, 258 Fed. 517. 

Bishop on Marriage and Divorce, Vol. 2, page 400, par. 
1002. At page 518 (258 Fed.) Towson vs. do — 

“It would be an anomaly in legal proceedings to allow a 
complainant who had failed to establish a claim to the prin¬ 
cipal relief sought to have a decree against the defendant 
for the mere incidents of that relief”. 

27 CJS, page 939 — A wife entitled to divorce is entitled 
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the alimony. Conversely as a broad rule, a wife not en¬ 
titled to divorce is not entitled to alimony—Wooton vs. Do, 
141-S.W. 2nd 561. 

Wooton vs. Do, 141 S.W. 2nd 561 

In husband’s divorce suit, chancellor did not err in dis¬ 
missing wife’s claim for alimony, where she made no show¬ 
ing entitling her to divorce. Wooten vs. Do, 141 S.W. 2nd 
561. 


23 Filed May 12,1953. Harry M. Hull, Clerk 

AFFIDAVITS IN OPPOSITION TO DEFENDANT’S 

MOTION TO DISCONTINUE ORDER OF ALIMONY 

District of Columbia, ss: 

Susie F. Brooker, plaintiff herein, being first duly sworn 
deposes and says: 

That on February 29,1952, the Court entered an Order in 
this case denying the plaintiff, Susie F. Brooker, a decree 
for divorce but did enter an Order requiring the defendant 
to pay to her Sixty Dollars ($60.00) per month for support 
and maintenance, together with counsel fees. Three months 
thereafter, in May, 1952, the defendant, Edward R. Brooker, 
filed a motion to discontinue alimony. The motion was 
heard before Judge Walter M. Bastian in June, 1952, who 
denied the Motion to Discontinue Alimony but did reduce 
the amount to the sum of Thirty Dollars ($30.00) per month. 

Defendant now files another Motion to Discontinue Ali¬ 
mony but offers not a single reason in support thereof, 
merely referring to the findings of fact set forth in the 
Order of the Court of February 29, 1952. There is not a 
single fact stated upon which to base his Motion to Discon¬ 
tinue Alimony which the Court finally passed upon in June, 
1952, and the matter is now res adjudicata. 

As no new allegations are presented, plaintiff cannot find 
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or discover anything requiring an answer and hence moves 
the Court to dismiss defendant’s motion denying the same 
with prejudice. 

(s) Susie F. Brooker. 


25 Filed Aug. 7, 1953. Harry M. Hull, Clerk 

ORDER DENYING MOTION TO DISCONTINUE 

ALIMONY 

This cause having come on for hearing this 7th day of 
August, 1953 upon motion of the defendant to discontinue 
alimony to the plaintiff herein, and counsel for plaintiff and 
defendant having been heard in open Court, it is by the 
Court this 7th day of August, 1953, 

ORDERED that the motion of the defendant to discon¬ 
tinue alimony be, and the same hereby is denied. 

(s) Walter M. Bastian, Judge. 


26 Filed Aug. 29,1953. Harry M. Hull, Clerk 

NOTICE OF APPEAL 

Notice is hereby given this 29th day of August, 1953, that 
Edward R. Brooker, defendant above named, hereby ap¬ 
peals to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on the 
7th day of August, 1953 in favor of Susie F. Brooker, plain¬ 
tiff, against said Edward R. Brooker, defendant, denying 
Motion to Discontinue Alimony. 

(s) John H. Wilson, Attorney for Edward R. 

Brooker, Defendant. 
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In the opinion of appellee the questions are: 

1. Whether a husband’s motion to discontinue permanent 
alimony awarded wife by unappealed judgment fourteen 
months prior to filing of motion should be granted where 
the sole grounds presented is that the Court erred in making 
the original judgment. 

2. Whether the Court was correct in denying a motion 
to discontinue permanent alimony where there was no show¬ 
ing that circumstances and conditions had changed since 
the date of the original judgment. 
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In The 


UWTED STATES COURT OF APPEALS 

For The District of Columbia Circuit 


No. 11,969 


Edward R. Brooker, Appellant , 
v. 

Susie Brooker, Appellee . 


Appeal from an Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

This is an appeal from an order of the United States 
District Court for the District of Columbia, dated August 7, 
1953, denying appellant’s motion to discontinue alimony. 

Appellant and appellee are husband and wife, respec¬ 
tively. Appellee sued appellant in the District Court for a 
limited divorce on the ground of cruelty, and in the same 
Complaint prayed for temporary and permanent support 
(Appellant’s Appdx., p. 4). The cause was heard on Febru¬ 
ary 27, 1952, and on February 29, 1952, the District Court 
denied the limited divorce and, awarded appellee $60.00 per 
month alimony (Appellant’s Appdx., p. 7). No appeal was 
taken from that action of the Court. 

On May 13, 1952, appellant filed a motion to discontinue 
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the alimony (Appellant’s Appdx., p. 8). That motion was 
based on the theory that there had been a change of circum¬ 
stances between the time the award of alimony was made 
and the time of the motion to discontinue. That motion was 
heard on June 13,1952, and resulted in an order continuing 
alimony but reducing the amount to $30.00 per month (Ap¬ 
pellant’s Appdx., p. 14). No appeal was taken from that 
order. Thereafter, on May 4,1953, appellant filed a second 
motion to discontinue alimony on the theory that the trial 
Court erred in granting the original award of alimony in 
that, since the wife’s prayers for a limited divorce had been 
denied, the Court was without power to award her alimony 
(Appellant’s Appdx., pp. 14-16). No change of circum¬ 
stances was either alleged, proved or argued by appellant 
to support this motion. This motion was heard and denied 
by the District Court on August 7, 1953 (Appellant’s 
Appdx., p. 17), and the husband now appeals from the order 
of the District Court denying this latter motion to dis¬ 
continue. 


SUMMARY OF ARGUMENT 

Where the Court has jurisdiction of the person over both 
husband and wife in action brought by wife in which she 
prays for (1) an allowance for maintenance and support, 
and (2) a limited divorce, a judgment granting the former 
but denying the latter is valid and cannot be attacked on 
an appeal from an order denying a subsequent motion to 
discontinue alimony. The motion to discontinue must be 
based upon a change in the circumstances and conditions 
of the parties subsequent to the original judgment, and not 
upon any alleged deficiency in the Findings of Fact filed in 
connection with that judgment; and where no such change 
is alleged or shown the Court is correct in denying the 
motion. 
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ARGUMENT 

I. The Original Judgment Granting Permanent Alimony Is 
Not Open to Collateral Attack in this Proceeding. 

In this appeal from the order of August 7, 1953, denying 
appellant’s motion to discontinue alimony, appellant at¬ 
tempts to litigate the propriety of the original judgment of 
February 29, 1952, whereby alimony was initially awarded 
to appellee. No appeal was sought from the original judg¬ 
ment. This appeal from the order of August 7,1953, there¬ 
fore, is being utilized to attack the original judgment col¬ 
laterally. 

The rule is now so well settled as to approach a maxim 
that a judgment rendered by a Court having jurisdiction 
of the parties and the subject matter, though subject to 
timely appeal, is not open to impeachment by collateral at¬ 
tack. United States to Use of Hine v. Morse, 218 U. S. 493, 
54 L. Ed. 1123 (1910); Higginson v. Schoeneman , 89 U. S. 
App. D. C. 126, 190 F. 2d 32 (1951); Citizens Protective 
League v. Clark, 81 U. S. App. D. C. 116, 155 F. 2d 290 
(1946); Fishel v. Kite, 69 App. D. C. 360, 101 F. 2d 685 
(1938). That the Court which rendered the original judg¬ 
ment here had jurisdiction of the parties herein is not ques¬ 
tioned. However, appellant contends that, having denied 
appellee’s prayer for limited divorce, the Court had no 
power to grant her prayer for an allowance for maintenance 
and support. Hence, he says, the judgment for permanent 
alimony was void and incapable of operating as an estoppel 
in the proceedings on the motion to discontinue. 

But it has long been established law in this jurisdiction 
that the Court in the exercise of its general equity jurisdic¬ 
tion may grant alimony as an independent relief even though 
there is no ground for divorce. Gill v. Gill, 79 U. S. App. 
D. C. 357,147 F. 2d 154 (1945); Lesh v. Lesh, 21 App. D. C. 
475 (1903); Shaw v. Shaw, 2 D. C. 204 (1894); Tolman v. 
Tohnan, 1 D. C. 299 (1893). The statutory provision for 


4 


maintenance and support (Sec. 16-413, District of Columbia 
Code, 1951 Ed.), though it speaks in terms of “mainte¬ 
nance,” merely enunciates this principal of equitable juris¬ 
diction. Lesli v. Lesh, supra. The Court employs the terms 
“alimony” and “maintenance” interchangeably in this re¬ 
gard. Compare, Tolman v. Toilman, supra; Shaw v. Shaw, 
supra, with Rhodes v. Rhodes, 36 App. D. C. 261 (1911) and 
Lesh v. Lesh, supra. The Court in exercising its equity jur¬ 
isdiction is concerned with substance and not form. Rhodes 
v. Rhodes, supra. 

It has been held that the District Court has jurisdiction 
to award alimony or maintenance in a special action for 
that purpose solely (Tolman v. Tolman, supra; Rhodes v. 
Rhodes, supra); in an action for limited divorce or in the 
alternative separate maintenance, though the divorce is de¬ 
nied (Gill v. Gill, supra); and even where the wife simply 
prays for maintenance in an answer to an action commenced 
by the husband. Parrella v. Parrella, 74 App. D. C. 161,120 
F. 2d 728 (1941). It seems clear then from the decided 
cases that where the Court has jurisdiction of the person 

over husband and wife in an action in which thev are the 

•> 

opposing parties, it has the power to award her permanent 
alimony or maintenance if she prays for it in her pleading; 
and also, in the light of Rule 54(c) of the Federal Rules of 
Civil Procedure, if her evidence establishes that her hus¬ 
band has failed or refused to maintain her although able 
to do so, the Court may grant such relief even though she 
has not demanded same in her pleadings. In any event, if 
her allegations or evidence are deficient and the Court 
nevertheless holds that her case has been made and grants 
her the relief prayed, its decision may be corrected by a 
Court of review upon timely appeal; but it cannot be said 
that the Court has exceeded its jurisdiction or that the 
judgment is void. Cf. Fishel v. Kite, supra. 

“If the Court was one of general, and not special, 
jurisdiction, if, under its inherent powers, supple¬ 
mented by statutory enlargement, it had jurisdiction 
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under any circumstances . . it had jurisdiction to 
examine and determine whether the particular applica¬ 
tion was within or beyond its authority. To do this was 
jurisdiction. If it errs, its judgment is reversible by 
proper appellate procedure. But its judgment, until it 
be corrected, is a judgment, and cannot be regarded 
as a nullitv.” United States to Use of Hine v. Morse, 
218 U. S. 492,505-06,54 L. Ed. 1123,1128 (1910). 

The original judgment granted the permanent alimony or 
maintenance for which appellee prayed in her complaint. 
In determining what, if any, relief was to be given appellee 
the Court had the power to decide erroneously as well as 
the power to decide correctly. If appellant considered the 
decision erroneous, his remedy was by appeal. He cannot 
now collaterally attack that judgment after the time within 
which to appeal has long since expired. Walker v. Manson, 
289 P. 86, 49 Idaho 468 (1930). 

Although the thrust of appellant’s arguments II and III 
is somewhat less than clear, he seems to contend therein 
that the original judgment was based on insufficient find¬ 
ings or is inconsistent with the findings, and is therefore 
void. But findings of fact are no part of a Court’s judg¬ 
ment. They are intended to serve the useful purpose of 
disclosing on appeal the basis of the judgment below. 
Goodacre v. Panagopoulos, 72 App. D. C. 25, 110 F. 2d 716 
(1940). Even though there be a statutory requirement that 
findings of fact and conclusions of law be filed by the trial 
Court, they are not, however, indispensable to the validity 
of the judgment. Where the findings of fact are inconsistent 
with or contradictory to the judgment, the judgment is not 
void and is not thereby rendered subject to collateral at¬ 
tack. At most it would be merely an erroneous judgment 
subject to correction through timely appeal. Wellborn v. 
Wellborn, 55 Col. App. 2d 516 (1942; Glickman v. Solomon, 
140 Ore. 358,12 P. 2d 1017 (1932); Permian Oil Co. v. Smith, 
129 Tex. 413, 73 S.W. 2d 490, 111 ALE 1152 (1934). 

The original judgment herein being valid and still in 


/ 
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effect at the time of the motion, it is that judgment and not 
the findings of fact filed by the trial Court which operates 
as the estoppel; and that judgment is conclusive as to every 
fact embraced therein though not articulated in the findings 
of fact. 

II. There Being No Showing of Changed Circumstances the 
Court Was Correct in Denying the Motion to Discon¬ 
tinue Permanent Alimony. 

Appellant sought no appeal from the original judgment 
awarding alimony, prior to filing his present motion to dis¬ 
continue that alimony. 

The effect of that original judgment was to determine 
that the parties were married; that the appellee was entitled 
to support; and that it was the duty of the appellant to pro¬ 
vide it. Appellant’s failure to appeal from that order 
adjudicated these matters, whether the Court’s conclusion 
was correct or erroneous. Commonwealth ex rel Isaacs v. 
Isaacs, 124 Pa. Super. 450, 188 A. 551 (1936); Searcy v. 
Searcy, 242 Ala. 129, 5 So. 2d 97 (1941). No new conditions 
or change of circumstances were alleged by appellant as a 
basis for his motion to discontinue, and no ground set forth 
except that the Court committed an error fourteen months 
before when it awarded the alimony. Whether the wife was 
entitled to the original judgment and whether that judg¬ 
ment was erroneous, were not properly before the District 
Court on the husband’s motion to discontinue the alimony 
filed many months after the time for appeal had elapsed. 
A motion to modify or discontinue alimony or maintenance 
will never be permitted to take the place of appeal. It is 
always a requisite that the motion set forth and the evidence 
disclose that a substantial change has occurred in the situa¬ 
tion of the parties since the original judgment, Hein v. 
Hein, 127 Conn. 503, 18 A. 2d 374 (1941; Sugarman v. 
Sugarman, 78 A. 2d 456 (Md., 1951); Binkow v. Binkow, 298 
Mich. 609,299 N.W. 734 (1941); Malone v. Malone, 159 Miss. 
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138, 131 So. 870 (1931); McNeill v. McNeill, 35 N.Y.S. 2d 
585,180 Misc. 746 (1942); Camhi v. Camhi, 25 N.Y.S. 2d 559 
(1941); Commonwealth ex rel Isaacs v. Isaacs, supra. The 
appellant having made no attempt to fulfill this require¬ 
ment, the Court properly denied the motion. 

CONCLUSION 

Appellee respectfully submits that there is no merit in the 
appellant’s contentions; that the Court below properly de¬ 
nied the motion to discontinue alimony and its action should 
be affirmed. 

Respectfully submitted, 

Joseph C. Waddy, 

615 F Street, Northwest, 
William C. Gardner, 

615 F Street, Northwest, 
Attorneys for Appellee. 



